
March __, 2019 
 
Assemblyman Carl E. Heastie 
Speaker, New York State Assembly 
Legislative Office Building 932 
Albany, NY 12248 
 
Senator Andrea Stewart-Cousins 
Temporary President and Majority Leader, New York State Senate 
Legislative Office Building 907 
Albany, NY 12247 
 
Assemblywoman Aileen M. Gunther 
Chair, Assembly Standing Committee on Mental Health and Developmental Disabilities 
Legislative Office Building 826 
Albany, NY 12248 
 
Senator David Carlucci 
Chair, Senate Standing Committee on Mental Health and Developmental Disabilities 
Capitol Building, Room 514 
Albany, NY 12247 
 
Dear Members of the Legislature, 
 

We write to express our grave concern regarding the proposed change to CPL § 730.10 
included in Part X of the Health and Mental Hygiene Article VII Legislation to implement the 
2019-20 Executive Budget. Presently, individuals accused of crimes who are experiencing 
mental health concerns or cognitive impairments so severe that they are unable to participate in 
their own defense are transferred to state facilities operated by the Office of Mental Health 
(OMH) or the Office for People with Developmental Disabilities (OPWDD), where they receive 
comprehensive treatment in a therapeutic environment. Patients are evaluated by a clinical team 
and when they are found to be capable of proceeding with their criminal cases, are returned to 
local jurisdictions. These individuals are among those with the most serious needs in the state.  
 

The proposed change would permit OMH to allow individuals with mental health 
concerns to remain in county jail facilities1 for restoration services instead of transferring them to 
an OMH operated or licensed facility. The bill text does not address conditions or staffing in any 
specialized jail unit, what treatment modalities would be available, or if and how a determination 
would be made to transfer incarcerated persons to a state hospital if treatment in the jail is 
unsuccessful. We believe this amendment is detrimental, as it would keep more people with 
mental health concerns in jails that cannot provide adequate treatment, and for longer periods. 
This would be a move in the wrong direction. As a matter of both public safety and human 
rights, Governor Cuomo and the Legislature must work urgently to reduce the number of New 
Yorkers with mental health concerns in our prisons and jails – not increase this population. 
 

                                                
1 The amendment excludes local correctional facilities located within a city with a population of one million or 
more.  
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As a consequence of longstanding failures to invest in adequate resources and support for 
people with mental health concerns in the community, the criminal legal system has struggled to 
accommodate increasing numbers of people with mental disabilities. Tragically, jails and prisons 
have become the primary institutions to house and provide treatment to people with mental 
illness. New York’s largest jail system on Rikers Island is also one of the largest mental health 
providers in the nation. Jails and prisons are not built with the mission to provide treatment; 
rather their primary mission is custody and control, often achieved through punitive structures 
that are known to exacerbate mental health concerns. In many cases the brutality and chaos of 
life in jail is the cause of decompensation, necessitating transfer to a hospital setting. These same 
problems exist in county jails throughout the state. The county jails have few resources to assist 
people with mental health concerns. They have limited mental health clinical staff for 
monitoring, counseling, and medication administration. Additionally they employ discipline, 
segregation, and restraint practices that are harmful to people with serious mental health 
concerns. The lack of state regulatory standards addressing mental health in county jails means 
that many individuals with mental health concerns receive punishment—rather than treatment—
for offenses related to their mental health challenges. Minimal state oversight of mental health 
care provided in jail settings makes corrections settings inappropriate locations for competency 
restoration. 

 
The memo in support of this change provided by the Cuomo Administration is striking in 

its callousness. It details anticipated cost-savings without any indication of concern for the well-
being of people who would be directly affected, or for the quality of care they would receive. As 
a divestment from mental health services, it represents an anomaly in the growing movement to 
expand and improve mental health treatment for those most in need. Part of this growing 
movement includes expanding models of community-based care, including the development of 
outpatient programs for restoration of competency.2 Furthermore, the cost savings referred to in 
the statement of support is unclear. It does not even acknowledge the differences between 
jurisdictions in cost per person incarcerated. It should not be considered as a basis to support this 
change absent actual evidence. For example, the statement of support claims that the average 
cost per restoration in a jail setting is estimated to be $42,500. It is unclear where or how this 
number was generated – restorations require varying levels of staffing and duration, and 
depending on jurisdiction, costs would vary dramatically. 
 

The proposed change is especially shocking given the State Commission of Correction’s 
2018 report identifying five local jails that “pose an ongoing risk to the health and safety of staff 
and [incarcerated persons] and, in instances, impose cruel and inhumane treatment of 

                                                
2 New York’s Criminal Procedure Law § 730.40(1) and § 730.50(1) include the option of outpatient restoration. 
Such programs already exist in Florida, Hawaii, Ohio, Texas, Washington, and Wisconsin. See David H. Cloud et 
al., An Overview of Jail-Based and Outpatient Competency Restoration Programs Across the United States (Vera 
Institute of Justice, Feb. 2014). The Vera Institute recommended that a pilot outpatient competency restoration 
program be established in New York. See David H. Cloud et al., Rethinking Competency Restoration Services in 
New York State for Individuals Charged with Felonies: The Benefits, Challenges, and Feasibility of Jail-Based and 
Outpatient Competency Restoration Program 53 (Vera Institute of Justice, Feb. 2014). In 2013, the New York State 
Office of Mental Health prepared guidance for the implementation of Outpatient Competency Restoration, but to-
date, there has been under-utilization of such programs. New York State Office of Mental Health, OMH Guidance 
for Implementation of Outpatient Competency Restoration (OCR), October 2013, 
https://www.omh.ny.gov/omhweb/forensic/dfs-guidance.pdf. 
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[incarcerated persons] in violation of their Constitutional rights.”3 The Commission’s review of 
mortality cases in the Erie County Holding Center included “inadequate mental health care by 
Erie County [mental health] clinicians who failed to have a management plan for [incarcerated 
persons] who are in acute crisis state.”4 Permitting individuals with severe mental health needs to 
remain in such facilities to receive the treatment needed to enable them to participate in their 
own defense is simply unconscionable.  
 

We respectfully urge you to reject the proposed change to CPL § 730.10 again (similar 
amendments were proposed in 2012 and again in 2016, 2017, and 2018 and defeated each time). 
It is imperative that people with the most serious mental health needs facing criminal charges 
have access to prompt, adequate mental health treatment and do not face prolonged pre-trial 
incarceration because of their disability. We acknowledge that there are issues with current 
practices related to 730 commitments, including with timeliness of access to care. However, the 
proposed change is not a solution for these problems. We encourage policymakers to engage in a 
more serious investigation which prioritizes humane outcomes for individuals with serious 
treatment needs, rather than a misguided perceived savings in monetary expenditures. Moreover, 
the state and local government should work together to meet the needs of this population in the 
community and address any problematic behavior through evidence-based treatment models 
rather than ineffective, archaic criminal sanctions.  
 

Thank you for your consideration of our comments. 
 
Sincerely, 
 
[List in Formation] 
 
   
cc: Luis R. Sepúlveda, Chair, Senate Standing Committee on Crime Victims, Crime and 

  Correction 
 Jamaal T. Bailey, Chair, Senate Standing Committee on Codes 
 Joseph R. Lentol, Chair, Assembly Standing Committee on Codes 
 David I. Weprin, Chair, Assembly Standing Committee on Correction  
 Ann Marie T. Sullivan, MD, Commissioner, NYS Office of Mental Health  

                                                
3 New York State Commission of Correction, “The Worst Offenders: The Most Problematic Local Correctional 
Facilities of New York State,” February 2018 found at http://www.scoc.ny.gov/pdfdocs/Problematic-Jails-Report-2-
2018.pdf. 
4 Id. at 56. 


