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Proposed Rule CMC-35-19-00002-P 

 
New York Lawyers for the Public Interest respectfully submits these comments regarding the 

proposed rule for the New York State Commission of Correction (SCOC) local jails (CMC-35-19-00002-

P). 

The proposed rule is woefully inadequate. The proposed SCOC rule permits solitary confinement 

for periods of time that constitute torture under international law. Notably, the regulatory impact 

statement for the proposed SCOC rule acknowledges that the use of solitary confinement for insufficient 

reasons and prolonged periods “likely violate[s] the Eighth and Fourteenth Amendments of the U.S. 

Constitution.”1 However, the proposed rules continue to provide for such prolonged solitary confinement, 

and to do so in violation of international law. Additionally, the SCOC rule allows solitary confinement to 

be inflicted on vulnerable populations, including elderly people and young people not housed in 

adolescent offender facilities, who are particularly susceptible to deteriorating mental health. The 

proposed SCOC rule must be amended to reflect the 15-day maximum and to check the broad discretion 

to circumvent the time limits that exist as the rule is currently written. The proposed SCOC rule must also 

be amended to reflect both international standards and the text of the New York HALT Solitary 

Confinement Act,2 which would prohibit the use of solitary confinement for all people with mental health 

needs and other physical disabilities, as well as for young people and elderly people. Solitary confinement 

must be limited in all populations, given its strong potential to cause severe trauma and a vast 

deterioration in mental health. 

 

1. The proposed rule’s definition of “special populations” is too narrow. 

The impact of solitary confinement on psychological well-being has been well-documented—

psychological effects of solitary confinement include anxiety, depression, anger, cognitive disturbances, 

perceptual distortions, obsessive thoughts, paranoia, and psychosis.3 Solitary confinement can directly 

threaten an incarcerated person’s mental health and is never appropriate for people with a history of 

mental illness. The use of solitary can spark a vicious cycle in which an incarcerated person’s mental 

health deteriorates and they engage in acts of desperation, resulting in further punitive measures.4 In 

particular, the stress, lack of meaningful social contact, and unstructured days can exacerbate symptoms 

of illness or provoke reoccurrence.5 Even when provided, access to mental health care is insufficient to 

                                                           
1 Disciplinary and Administrative Segregation of Inmates in Special Housing, CMC-35-19-00002-P, Regulatory 

Impact Statement. 
2 S. 1623, 2019-2020 Leg. (N.Y. 2019) / A.2500, 2019-2020 Leg. (N.Y. 2019).                                                                                                                                                                                                                                              
3 Jeffrey L. Metzner and Jamie Fellner, Solitary Confinement and Mental Illness in U.S. Prisons: A Challenge for 

Medical Ethics,  J. AM. ACAD. PSYCHIATRY LAW 38:104, 104 (2010). 
4 Id. at 105. 
5 Id. 



 
 

effectively mitigate the harm of solitary confinement.6 

International law reflects these clinical realities. In its observations on the United Nations 

Standard Minimum Rules for the Treatment of Prisoners, the Committee for the Rights of Persons with 

Disabilities concluded that solitary confinement “should never be used on a person with disability, in 

particular with a psychosocial disability or if there is danger for the person’s health in general.”7 

Moreover, the United Nations Special Rapporteur on Torture has established that the imposition of 

solitary on persons with mental disabilities8 is cruel, inhuman, or degrading treatment.9 The Special 

Rapporteur’s 2013 report on torture declared that “there can be no therapeutic justification for the use of 

solitary confinement” on people with disabilities and that prolonged seclusion “may constitute torture and 

ill treatment.”10 The Special Rapporteur insisted that “it is essential that an absolute ban on all coercive 

and non-consensual measures, including restraint and solitary confinement of people with psychological 

or intellectual disabilities, should apply in all places of deprivation of liberty.”11 The 2013 report 

explicitly called upon states to impose an absolute ban on all forced and non-consensual medical 

interventions, including the use of solitary confinement for people with mental disabilities.12 

 In 2014, the United Nations Committee Against Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment recommended that the United States limit the use of solitary confinement as a 

measure of last resort, for as short a time as possible, under strict supervision and with the possibility for 

judicial review.13 Additionally, the Committee recommended that the United States specifically prohibit 

the use of solitary confinement for persons with intellectual or mental disabilities, pregnant women, 

women with infants and breastfeeding mothers.14 

The proposed SCOC rule properly uses broader language than the parallel proposed DOCCS rule, 

exempting incarcerated individuals “having a mental or physical disability, or having a serious mental 

illness.”15 This is crucial, because New York prisons house a significant number of people with serious 

mental illnesses. Since mid-twentieth century deinstitutionalization, prisons have become the default 

American mental health system.16 New York is not immune from this trend. A 2009 study estimated that 

14.5% of incarcerated men and 31% of incarcerated women experienced a serious mental illness, based 

                                                           
6 Id. 
7 Committee on the Rights of Persons with Disabilities, Observations on the Standard Minimum Rules for the 

Treatment of Prisoners, ⁋ 12 (November 20, 2013).  
8 Under Article 1 of the Convention on the Rights of Persons with Disabilities, persons with disabilities include 

those who have long-term physical, mental, intellectual or sensory impairments. G.A. Res. 61/106, Art. 1 (January 

24, 2007). 
9 Juan Méndez (Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment), 

Interim report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, 

⁋ 78, U.N. Doc. A/66/268 (July 28, 2008). 
10 Juan Méndez (Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment), 

Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, ⁋ 63, 

U.N. Doc A/HRC/22/53 (February 1, 2013). 
11 Id. 
12 Id. at ⁋ 89. 
13 United Nations Committee Against Torture, Concluding observation on the combined third to fifth periodic 

reports of the United States of America, ⁋ 20, U.N. Doc. CAT/C/USA/CO/3-5 (December 19, 2014). 
14 Id. 
15 Disciplinary and Administrative Segregation of Inmates in Special Housing, CMC-35-19-00002-P, 

§7006.9(5)(iii). 
16 See E. FULLER TORREY ET AL., NAT’L SHERIFFS ASS’N AND TREATMENT ADVOC. CTR, MORE MENTALLY ILL 

PERSONS ARE IN JAILS AND PRISONS THAN HOSPITALS: A SURVEY OF STATES (May 2010) (concluding that there are 

three times more people with a serious mental illness in jails and prisons than in hospitals); see also Dahlia 

Lithwick, Prisons Have Become America’s New Asylums, SLATE (January 5, 2016), https://slate.com/news-and-

politics/2016/01/prisons-have-become-warehouses-for-the-mentally-ill.html. 

https://slate.com/news-and-politics/2016/01/prisons-have-become-warehouses-for-the-mentally-ill.html
https://slate.com/news-and-politics/2016/01/prisons-have-become-warehouses-for-the-mentally-ill.html
https://slate.com/news-and-politics/2016/01/prisons-have-become-warehouses-for-the-mentally-ill.html
https://slate.com/news-and-politics/2016/01/prisons-have-become-warehouses-for-the-mentally-ill.html


 
 

on screenings in two Maryland and three New York jails.17 When post-traumatic stress disorder was 

included as a mental illness, rates increased to 17.1% for men and 34.3% for women.18 In a 2006 U.S. 

Department of Justice study that used a more expansive screening methodology, 56% of people 

incarcerated in state prisons and 45% of people incarcerated in federal prisons were found to have 

experienced symptoms of a mental illness within the past year.19 The health needs of people with mental 

disabilities, who make up such a significant portion of the New York prison population, must be carefully 

considered. 

However, the SCOC rule still allows solitary confinement to be inflicted on other vulnerable 

populations, including elderly people and young people, ages 18-21, who are not housed in adolescent 

offender facilities. The proposed rules must be amended to reflect both international standards and the 

text of the proposed New York HALT Solitary Confinement Act, which would prohibit the use of solitary 

confinement for all people with mental health needs and other physical disabilities, as well as for young 

people and elderly people. 

 

2. The proposed SCOC rule violates international law and condones torture by allowing 

prolonged solitary confinement. 

Not only does the proposed rule allow for solitary confinement, it does so for torturous lengths of 

time. In fact, under the proposed rule, at least for the next two years, there will be no total time limit on 

solitary confinement. This is significantly out of line with international law. Even once the proposed 

rule’s maximum time restrictions kick in in 2022, they will still exceed the maximum duration permitted 

under international law. 

In 2011, the then-current U.N. Special Rapporteur on Torture, Juan Mendez, released a report 

concluding that the application of solitary confinement for more than 15 days in and of itself constitutes 

prolonged solitary confinement and likely cruel, inhuman, or degrading treatment, or even torture, in 

violation of Article 7 of the International Covenant on Civil and Political Rights and Article 1 of the 

Convention Against Torture or Cruel, Inhuman or Degrading Punishment, which the United States has 

notably both signed and ratified.20 

The proposed SCOC regulation puts forth a schedule of time limits that will become increasingly 

restrictive over the coming years, however even at their most restrictive, over two years from now, the 

time limit of 30 days remains double the limit under international law.21 Moreover, these time limitations 

are not without exception. Proposed SCOC rule § 7075.4(j) would allow for segregated incarcerated 

individuals to be held in special housing in excess of the limitations upon a determination by the chief 

administrative officer of an unacceptable or continuing threat.22 The proposed SCOC rules must be 

amended to reflect the 15-day maximum and to eliminate the broad discretion to circumvent the time 

limits that exist as the rule is currently written. 

In recent years, many states, as well as other countries, already have, or have actively worked to 

amend, laws on solitary confinement in order to establish the stricter time limits required under 

                                                           
17 Henry J. Steadman et al., Prevalence of Serious Mental Illness Among Jail Inmates, PSYCHIATRIC SERV. 60:6, 

761, 761 (June 2009). 
18 Id. 
19 DORIS J. JAMES & LAUREN E. GLAZE, U.S. DEPT. OF JUST. BUREAU OF JUST. STAT., MENTAL HEALTH PROBLEMS 

OF PRISON AND JAIL INMATES 1, NCJ 213600 (September 2006). 
20 Interim report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or 

punishment, ⁋ 70, 76, 88. 
21 Disciplinary and Administrative Segregation of Inmates in Special Housing, CMC-35-19-00002-P, §7006.9(5)(iii) 

and § 7075.4(i). 
22 Disciplinary and Administrative Segregation of Inmates in Special Housing, CMC-35-19-00002-P, §7075.4(j). 



 
 

international law (including California, Colorado, Illinois, Austria, Finland, Japan, and Kenya).23 In New 

York, the proposed HALT Solitary Confinement Act would bring time limits into line with international 

law. The proposed SCOC rule must be amended to reflect the 15-day time limit set out in international 

law and in the proposed HALT Solitary Confinement Act. New York state should be a leader in this fight. 

If New York adopts the proposed SCOC rule as written, instead of embracing far-reaching reform, it will 

continue to be held to account for taking an inhumane and archaic stance on solitary confinement, as is 

true in other states.24  

 

Conclusion 

 

These proposed changes come at a time when a majority of New York State representatives 

appear ready to support the HALT Solitary Confinement bill, which would provide necessary reforms to 

bring New York’s policies in line with international law and into the 21st century. Thirty four New York 

Senators across the state are officially co-sponsoring the bill, and additional senators have committed to 

vote for it. The New York City Council passed a resolution in support of the HALT bill, as did the 

Tompkins County Legislature. The proposed SCOC reform, inadequate standing alone, is particularly 

insufficient in the context of the broad-based support for the HALT bill. 

The proposed SCOC rule must be amended to adopt the requirements of the HALT Solitary 

Confinement bill. Critically, the rule must broaden the exemption to solitary to cover all people with 

disabilities, young people, and the elderly, and to bring the time limits in line with international law. 

 

About NYLPI 

 

For more than 40 years, NYLPI has been a leader in advocating for marginalized New 

Yorkers, working to accomplish equality of opportunity for all. We utilize a community 

lawyering model to bridge gaps between traditional civil legal services and civil rights advocacy, 

and to fortify capacity for both individual solutions and long-term impact.  

Our work encompasses comprehensive organizing, policy campaigns, impact litigation, 

and individual legal services, and we are guided by the priorities of our communities as we 

advocate for the rights of people with disabilities, equal access to health care, immigrant 

opportunity, invigorated local non-profits, and environmental justice for low-income 

communities of color.   

NYLPI’s Disability Justice Program has represented thousands of individuals and 

triumphed in numerous campaigns improving the lives of New Yorkers with disabilities. The 

Program has decades of experience working closely with people with disabilities, including people with 

mental disabilities.  

 
 

                                                           
23 WEIL, CYRUS R. VANCE CENTER FOR INTERNATIONAL JUSTICE, AND ANTI-TORTURE INITIATIVE AT AMERICAN 

UNIVERSITY WASHINGTON COLLEGE OF LAW, SEEING INTO SOLITARY: A REVIEW OF THE LAWS AND POLICIES OF 

CERTAIN NATIONS REGARDING SOLITARY CONFINEMENT OF DETAINEES, 47. 
24 See Allard K. Lowenstein International Human Rights Clinic Letter to U.N. Special Rapporteur on Torture (May 

14, 2019), available at https://law.yale.edu/sites/default/files/area/clinic/document/2019-05-

14_lowenstein_clinic_un_special_rapporteur_final_submission_to_post.pdf (calling on the Special Rapporteur to 

condemn Connecticut’s torturous application of solitary confinement, inter alia). 

https://law.yale.edu/sites/default/files/area/clinic/document/2019-05-14_lowenstein_clinic_un_special_rapporteur_final_submission_to_post.pdf
https://law.yale.edu/sites/default/files/area/clinic/document/2019-05-14_lowenstein_clinic_un_special_rapporteur_final_submission_to_post.pdf

